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Thereupon— 


DR. M. JAY FLIPSB 


was called as a witness on behalf of the defendant and, 
shaving been first duly ewom, was examined and testified 


as follows i 


THE COURT* State your name, your address. 


your profession and your qualifications. 

THE WITNESS t M. Jay Flipse, M. D>, Doctor 
of Medicine. Address* [deleted] 

My qualifications, if I may confer with my list of member¬ 


ships s 


Dade County Medical Association, past 



president and life memberj 

Florida Medical Association, life member; 
Southern Medical Association, life member; 
Fellow, American Medical Association. 

- ^ Past chairman. Section on Diseases of the 

Chest, American Medical Association meeting of June, 1929* 
Fellow and past president, American College 


pftfChest Physicians; 





Fellow, American College of Anglology. 

Fellow of the American College of Cardiology, 
Fellow, American Heart Association. 
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Fellow of the American Geriatrics Society; 
Fellow of the American Academy of Compensation 


Medicinal 





Fellow, American College of Allergy; 

r- 

4 *' 

Fellow of American Thoracic Society; 

Fellow, International Academy of Medicine; 
Member of the American Therapeutic Society; 
Member, National Tuberculosis Association, 

past director; 

Member of American Academy of General Practice; 
Member, Florida Chapter, General Practice; 

' '.I' 

Member, American Diabetic Society.’ 

Past president of the Kendall Hospital staff; 
Co-chief of medicine, Kendall Hospital) 
Prerently vice-president of the staff at 

.Kendall Hospital. 

' 

Clinical associate professor of medicine, 
University of Miami. 

Senior consultant of service on chronic 
nonary diseases and past president of the staff, 

’ackson Memorial Hospital; 

Member, courtesy staff, various hospitals 
&ln Miami and Miami Beach area. 
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THE COURTt And your education. Doctor? 

THE WITNESSt I graduated from Hope College 


' * '*( Hr" 






in 1917 and from the university of Cincinnati Hedical School 

in 1921. 

. v ' 

I spent two years at the Cincinnati General 
Hospital and then came south to Miami and have practiced 
here ever since. 

THE COURT* You may proceed. 

DIRECT EXAMINATION 

BY HR. BRADFORD* 

Q. Doctor, do you confine your practice to 

*’• 1 \ 

any part of the body, any field? 

A. No. 

Q, What type of work do you generally do? 

A. I practice diagnosis and Internal medicine. 

' iU Will you give us a brief thumbnail sketch 

•T-j 

of internal medicine, what that encompasses? 

'> A. That includes various organs of the body 

>• actually includes the skin and its contents, various 
>ases which are not surgical. 

I do not choose not do surgery although 
so licensed by the State of Florida. 

Q. Did you have anything to do with the 
— beginning of tho pulmonary dis e ase d e pa r tmen t at Jackson 


/■Vffl!: 


http://legacy.library.ucsf.edla/tid/phhlpaO0i^MzWv.industrydocuments.ucsf.edu/docs/gnxl0001 


MNAT 00007134 






Memorial Hospital when that was first startedt 

A. I did. I organized that branch of the 
medical facility at Jackson Memorial Hospital* the first 
•one that was organized in the State of Florida* 

Q. Do you treat people who are afflicted with 
lung cancer problems ? 

A. X do* 

Q. And how long have you been treating people 
who have been so affected? 

A. Ever since I have practiced in the State 
of Florida* from 1923• 

Q. Do you knew the cause of lung cancer? 

A. Ho. 

Q. Do you think there is any causal connection 
-tween smoking and lung cancer? 



A. Personally I don* t believe there is; but 
ttMt is a question that I cannot decide because we don*t 
know the cause. 

Q. Would you tell us some of the reasons, if 
have more than one reason, why you cannot state that 


.'V. 

i 


a cause? 


Well* we have cancer of the lung in cases 


that do not smoke and have never smoked. And that is the 
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ciost potent objection to Baying that cancer is caused by 


' - 4 - ■ 


a certain thing that we don't knew to exist. 

Cancer also is found more in men than in 
^gwomen> and we don't know why cancer appears more in men 


than in women. 


. - 


Cancer differs in degree in various parts 


of the country) we don't know why. 

Cancer is more rare in the country than 
in the city; that we don't knew, either. 

Q» Is it more rare in the country or more 
rare in the city? 


A* Cancer is less prevalent in the country 

ji 

and more prevalent in the city. I believe I misspoke 
myself. Cancer is less frequent in the country than 
in the city. Cancer is more in one town than in another. 

. We have more cancer In Kew Orleans, Pittsburgh and Atlanta 
than we have in Dade County. 

.'• fi These differences make up a question that 

'i_. r _ 

cannot answer with a simple answer. The answer has 
*** been * ound * 

SB? Q. Doctor, areyou familiar with what we refer 


commonly as the squamous cell? 






A. ¥es. 
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Q. Do you see squamous cells and metaplasia 
cells In people who do not go on Into cancert 
A. Z do. 

fky.- 

*?% Q. Would you tell us what. In your opinion, 

*' 

has brought about some of the metaplasia or squamous cell 
conditions that you have seen and treated that do not go 
to cancer and rever t to a normal cell? 

A. As far as one lung or one organ Is concerned 
or in regard to other squamous cells? 

HR. HASTINGSi I believe the doctor has 
qualified himself as being in general practice without 
being a specialist in any particular branch of medicine* - 

THE COURT: That has to do with the degree 
of qualifications and not his inability to determine it. 

m. KASTIJSS:' He is talking about his 
experience in pathology* 

• ■■A’rVt- * 

THE COtRT: You have been trained in 
'pathology, I presume. . 

THE VITKESS : I did pathology back in— 
ora 1918 until 1922* 

THE COURT: (Jo ahead. 
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BY MB. BRADFORD* 

Q. Will you continue# Doctorf 
A. la the question as to one of then? Ke have 
•some squamous ceils starting in the lung# and we have some 

V 

elsewhere* We have seen certain diseases that cause 
squamous cell changes in the hypertrophy of cells or an 
increase in the number of cells# and what we call meta¬ 
plasia# which is a change in the cell itself. But these 
cells are not cancer. I do not agree with the so-called 
precancerous designation* 

We believe that a cancer has to.look like 

•-> T i 

a cancer and also should act like a cancer* ftierefore, 
these cells—they are found in children and in other 
diseases with chronic irritations. 

i 

For instance, engineers used to push a 
.lever back and forth along the cab and they would develop 
‘ abrasions and some of them would develop earner. But they 
ttfce not all cancerous. They frequently were not cancerous* 
The cell itself# you cannot tell from the 
by looking at it if it is a cancer or not* It is 
cancer when it acts like a cancer* 

So the metaplasia and the hypertrophy of 
cells are not cancer. They don*t behave like a cancer 


995 
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and they disappear when the infection or cause is removed 
and disappears* So these things are not truly, in ay 
opinion cancer. 


•* 



Q. How, talking about squamous cells in other 
parts of the body, are there squamous cells in other parts 
of the body that cigarette smokes would not get tot 
A. Oh, yes* 

Q. Would you name some of the places whore we 
have cancer cells of the same type we are talking about in 
the lung? 

A. One of the last cases I ai .ended,, had cancer 

l i % 

of the face. He also had a cancer of the lung, secondary 

£ 

to the cancer of the face. This is squamous cell cancer 
and It acted like cancer* 

Q. Doctor, what is the cure for cancer, if 
there is any cure for cancer, after it once develops? 

A. If you can cut it out and leave no trace 

of it, then it is cured. If you can kill it off by 

’ l* f ; 

ation, X-ray and activated cobalt, then it is cured. 

r.;'.. 

^ean get some cures, but mostly It is in an effort to 

v>> ‘ ■ 

it out. 

In a lung the cure rate is much less than 
the skin rate, because you can see the skin and you can 
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detect the early changes In the skin. But when It cones to 
cancer of the lung, you can't see It* It may be seen for 
the first time on routine X-ray, which should be made by 
everyone at least once a year. It may be a cancer when you 
s4e the first shadow of the thing; if recognized early, 

t' 

they are curable by some 45 per cent. But if they are 
recognized late they are not curable at all* 

Q. And the cure? 

A. And the cure If it isn't by radiation, has 
to be by cutting out—the first choice is cutting out if 
you can; the second choice is radiation, and the third 
choice is chemistry, chemical substances that have been 
devised as a cure. But all three may be used; You may 
use one after another or all throe simultaneously, depending 
upon the case. 

Q. Doctor, do you have any opinion a3 to ubother 

or not there ha3 been an actual increase in lung cancer, 

& 

in numerical numbers? 

A. Numerically I think there has been, without 
ibt, but then we come to the general increase in all 
Igneers except cancer of the stoisach. There is increase 
cancer of the prostate, cancer of the bladder, cancer 
he lung, cancer of the glsnd3. All these have increased • 
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New, as to whether they have absolutely 
Increased beyond the situation that we know In other 
diseases> there la a problem. 

'% 1 think it may have Increased• but I don't 

know why. 

Q. What makes the determination uncertain? Is 
there anything that medical silence has done or by any 
group or anything like that, that has caused the actual 
statistical figure hard to arrive at? 

A- Yos. Our methods of diagnosis are so ouch 
better than it was 15 years ago, maybe ten years ago* so 
the cases are discovered and have been more accurately 
studied. Aral when It comes to autopsy—I used to do a 
great many of them ^0 years ago. We then sectioned the 
lung by making bold slices of the lung and looking at 



the surface of the lung. 

N.*r if we are hunting for a cancer, we 
dissect every bronchi—we dissect out each bronchus and 

,.<«xatalne it minutely. So we probably missed many diagnoses 

, 

fgg§l ^-*i) i 

%or lung cancer in the early days. We thought this was 

W'-v 

tuberculosis. Any case that had a cough and split blood 


yis considered to be tuberculosis, although we didn't 
find any tubercular bacilli in every case wo considered 
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tubercular and the certificate said they died from 
tuberculosis, as far as the records are concerned. 

So, we do not know for sure how many cases 

’h. 

Ht lung cancer we had 40 years ago, even with autopsies. 


M& V' ■ • 
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Q Ara autopsies acre accepted now and more 
frequently dona than they ware back 30 or AO years ago? 

A . la sons circles, but ve oust remember 
that there Is certain religious objection to autopsies 

•Sr 

dftd we, therefore, cannot obtain autopsies except by 

d 

consent. 

Q What about the age of people? Does this 
enter Into the problem ◦£ having more people and older 
people? 

A Tea, we have more people In the cancer 
age. That may be a cause, but there is another cause 
that ve do not know because we have cancer of the breast 

i \ 

in women at earlier ages than we saw It In times past. 

X think there is soma Ingredient In our 

diet, or something else, that lucrsases the cancer rate* j 

I 

I think our chemistry of cur bo«?y Is | 



upset. 

We know many of the basal conditions that 
go with a change of cancer, but ve don't know the cause. 

Q 3ir, would you name some of the things 

tfiat medicine is working on new to try to determine if 

■ 

that Is a cause or is related to the beginning of cancerf 

MR. HASTINGS: We object. One of the 
bases is repetitious and, too, this is not related to 
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whether cigarettes are or are not the reason~~are 
reasonably fit for human consumption. 

TBS COURT: Doctor, only speak as to your 

j " # 

own knowledge, what you know. He is not asking you 

what you suspect but what you know. 

*■ 

X believe you answered part of it. Nobody 
knows the cause of cancer \ is that right? 

THE WITNESS: Nobody knows the cause. 

i 

f 

THE COURT: You mean what he knows or 
what he suspects is the cause of cancer based upon his 
medical experience. 

MR. BRADFORD: Answer that..question* 

A Pleat j read the question. 

THE COUR'ri Have you arrived at any 
conclusion based upon your medical knowledge as to the 
suspected causes of cancer? 

THE WITNESS: I have not. 

' . .-A.- 

. <1 (By Mr. Bradford) Doctor, what happens 

to a ci11 when it Is Injured or It dies, a cell in a 

$ll*» body? 

A Well, the cell doesn't live any more, 
dissolves or forms an abscess, or something or other, 
is not living any more. If It dies it Is not there 
as a living entity. 
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Q 

What if it lives and it is injured? 

A 

Zt may undergo a change. 


MR. BRADFORD: You may inquire. 


CROSS EXAMINATION 

Bt MR. HASTINGS: 

—- Q 

When you say you are licensed to do surgerr 

you mean every 

M.D. in the State of Florida Is licensed 

to do surgery. 

is he not? 

A 

Correct. 

Q 

Doctor, would it be fair to say in the 

majority of the cases that you come Into court and 

testify on that you testify for what we call the defendant 

**■» i ’ 

the people such as the tobacco company? 

j. 

A 

Correct. 

Q 

And your bill, of course, goes to the 

defendant? 


A 

Yes. 

Q 

Doctor, have you testified for the tobacco 

( companies in any other cases? 


I have. 

j, • Q 

Tell us when that has been. 

. IS--^7. A 

I testified in the case of Otto E. Pritcha: 

plaintiff, against Liggett & Meyers Tobacco Company. 

: /::. *« 

Just the cities. 


M. 


rd, 
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A Pittsburgh. 

Q Any other city? 

A No. 

1 testified here In the first trial of the 

green ease• 

*■ 

Q Did you testify on one occasion or raany 
occasions In that Pittsburgh trial? 

A I only testified once. 

Q Before that, did you go there to consult 

with them? 

A I did. 

Q Can you tell us, Doctor, ^re you 
compensated for your work? 

A Yes, X was compensated. 

Q Can you tell us what you charge? 

MR. BRADFORD: Just a minute. 

MR. HASTINGS: X have a right, your Honor. 
MR. BRADFORD: X do not think so. He 
is talking about another case. 

■ YHE COURT: I will sustain the objection. 

i 

may be assured that doctors do not travel around to 
testify without being paid substantial fees which they 
ffcjrtf - ’ certainly entitled to. 

Q (By Mr. Hastings) Xn this case. Doctor, 
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did you receive a fee for what you have done? 

A In this case so far? 

MR. BRADFORD: I object to that, whether 
he received a fee or not. 

THE COURT: You way ask the doctor if he 

4. ' 

expects to be paid. 

THE WITNESS: I do. 

THE COURT: As doctors are paid generally 
In cases such as this? 

THE WITNESS: I do. 

Q (By Mr. Hastings) Have you already been 
paid by the defendant in this case? .... 

*-* i \ 

A I have not. 


You hove never received a penny frota them 


at any time? 


HR. BRADFORD: I object. 

MR. HASTINGS: Well, I want- 

MR. BRADFORD: Let me wake my objection. 
I object to that, whether he has or hasn't. What 
difference does it make? 


MR. HASTINGS: I have A right to ask tha 




question whether he has or has not received compensation 


|phr'this case before. 


THE COURT: He has answered. Ha said no. 
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In the ocher trial were you paid? 

THE WITNESS: X was paid. 

MR. HASTINGS: May we Inquire as to the 
amount, your Honor? 

f MR. BRADFORD: I object. 

r ' 

THE COURT: No. 

MR. HASTINGS: I think It is material to 
determine how much the witness was paid. 

THE COURT: That Is a matter of confusion 
rather than specification. 

You may ask if It is his usual fee based 
upon his time he lost from practice, if you desire. 

Q (By Mr, Hastings) What is your usual 
fee, Doctor, for coming In to court and testifying? 

A My usual fee Is based upon the tine 
consumed. I charge a hundred dollars an hour as a 
witness In court. As a student of the court file I get 
$25 an hour and for conferences with the lawyers I get 
$50 an hour. 

The same Is true if I testify in cases 


s/ a defense witness or testify in cases where I am a 


plaintiff's witness. 

q Doctor, can you tell us how many hours 
^in total you have spent in working on this case? 
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A Rather few, actually. 

Q Your best estimate, sir. 

A This case was presented to me about a 
month ago, X guess, six weeks ago, and maybe I have spentj 
lips than 24 hours in the study of records and 

. r ■’ 

conferences and so forth up to the present time. 

Q Before that. Doctor, did you also have 
occasion to 3tudy this case at the first trial? 

A Yes. 

MR. BRADFORD* I object. 

MR. HASTINGS: I want to see how much his 
knowledge Is and all of this. I think I have a right to 
inquire as to the time he spent. 

THE COURT: He has answered. 

Q (By Mr. Hastings) Before this, you had 

an opportunity to 3tudy this case? 

A I did. 

q How many hours did you put in in total 


On the first case? 

Yes. 

Oh, I judge I put a thousand hours In. 
Doctor, you have testified in cases here 


in Miami as an expert in tuberculosis, have you not, sirl 
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A I do. 

Q And you have also qualified and testified 
as an expert In the field of diabetes; is that right? 

A Right. 

V 

“■ t*. 

"'?■ Q Doctor, you have also testified as an 

t ■' 

expert In the field of asthma; Is that correct, sir? 

A Right. 

Q You are not actually certified by any 

particular boards of medicine, are you. Doctor? 

A I'm not* 

Q You are a member of the Academy of General. 





Practitioners? '-V 

*’• i ■. 

v 

A 1 axs. 

' j'. 

Q Doctor, counsel has asked you about the 

difference between the incidence, the rate of lung 
cancer with people that live in the coxmtry as opposed 

to people that live In the city. 

• 7 ’■* • 

Is it not true. Doctor, that among smoktr^ 

y/ 

who live in the country as opposed to smokers or non- 
rJM^kers who live In the country that there Is a higher 
incidence of lung cancer? 

A 1 have not seen that to be the case. 

Q You have not seen that? 

A 1 have not seen such to be the case. 
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Q Are you speaking now of the statistics 
you have studied? 

A No. My own experience. 

Q Have you studied work of others, Doctor? 




l 'MKfr 


v V 
*-» '* ’ 



Tea, I have. 

HR. BRADFORD: Jist a minute. He restricts^ 
me to the doctor’s experience and now he is going afield. 

- 

THE COURT: Sustained. 

Q (By Hr. Hastings) Were you testifying 
before, then, upon the broad field of cigarette smoking 
and cancer or upon ju3t your personal-— 

A When? 

Q Before when counsel- 

THE COURT: You may ask him if he testified 

on statistics. 

Q (By Hr. Hastings) Are you taking into 
consideration in your answer the statistics, as it were, 
what other people have done? 

A Oh, yes, Z am. 

Q Based upon statistics, then, that you 

vs taken into consideration of other people- 

> 

A I have taken such Into consideration. 

Has it or has it not been demonstrated? 

No, it has not been demonstrated. 


Q 

A 
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Son* men claim one thing and some another. 


This Is not proven at all. 


Have you taken Into consideration the 


Hanmond~Horn studlesT 


> MR. BRADFORD: Your Honor— 

. * ' . 

THE COURT: Sustained. 

Q (By Mr. Hastings) Doctor, you spoke of 
the cure of lung cancer. 

Is it not true that about 95 per cent of 
people who develop lung cancer have no cure, that they 
are going to die? 

; ! 

A I£ they are not discovered^early enough, 
they are going to die. Five per cent is a good cure 
rate for cases. 

Cases recognized by routine studies, 
without symptoms, are best cured. 7 , 7 a then have about 

a 35 per cent chance of curing them by operation and 
separating them from the cancer itself; but when a 
person has symptoms, they are too late. 95 per cent 



1 die. 




One of the most cardinal presenting 


"symptoms is the cough; is that right? 


JWEr 




Q People with lung cancer do not have a 
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They don't have a cough until it is far 


advanced. 


Q But they do develop a cough, do they not? 
A They nay at the end develop a cough or 


they nay have a cough before they develop cancer. 

They nay have a cough fron asthma or 

fron tuberculosis. They may have coughs fron other 

/ 

sources, but they don't develop a cough from cancer of 
the lung before it is far advanced. 
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<4 Do they develop a cough from a one condition 
In the lung caused by the cancerf 

A They may, aa time goes on. If It is bad enough 
■..to cause the cough. It will cause a cough from cancer alone, 
‘but that Is far advanced. We can't cure any of those cases. 

Q Doctor, you mentioned the American College of 
Chest Physicians which Z believe you are a member of. 

Have they sponsored a particular textbook that 


Is considered or authoritative in the field of cancer of the 


lung? 


MR. ERADFORD; I object to that. He Is 


talking about the writings of someone else. He has objected 
to it and I object to It. 

THE COURT; I will overrule that objection. 
THE WITNESS; It has been p 'bed under the 
auspices of the College of Chest rhysiciana, yes. 

BY MR. HASTINGS: 

Eiis book Is entitled "Tumors of the Chest ! 

^1»: that right? 




•z I ...v. ■ 




Yt 8 . 


Q And does this book contain any references 
respect to the question of smoking and lung cancer? 

MR. BRADFORD; I object to that, your Honor. 
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THE COURT* Ha can answer yes or no* 

THE WITNESSi Tea, 

BY MR. HASTINGS* 

Q Were there chapters—yes or no on this—were 
there chapters contributed in that book by Arthur Purdy Stoutj 
and Dr. Auerbach? 

HR, BRADFORD* I object to that. 

THE COURT* Sustained, 

MR. HASTINGS* I am not asking what they stated. 
HR, BRADFORD* it does not make any difference 
I object to it. It 1 b Immaterial. 

BY MR. HASTINGS* 

i . 

Q Would you recognize Dr. Auerbach as a highly 
reputable pathologist and authority? 

HR. BRADFORD: Just one minute. I submit that] 
is a highly improper question. 

THE COURT: Sustained. 

BY HR. HASTINGS* 

q Doctor, has there been a correlation shown 






;.fcb$ tween the smoking of cigarettes and the development of 


"carcinoma in situ, that is to say, that the more cigarettes 
^■gne smokes the more one develops the carcinoma in situ? 

HR, BRADFORD: I object to that. He is going 
rK.{.'-•••* outside of direct examination. He i« asking about studies 
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made some place that the doctor did not participate In* 

MR, EASTDOS: I am asking In his opinion* 

THE COURT* Why don’t you ask him if there is 

any relation In his medical opinion between smoking of 

** 

cigarettes and lung cancer* 

BY HR. HASTINGS* 

Q And the development of lung cancer or the 
cancer before It has spread, cancer or carcinoma in situ? 

A You are UBing a term which I don’t recognize 
as cancer. The cells may be similar. Carcinoma spreads. 

Carcinoma In situ has not spread and is therefore not a cancer*. 

" C V * ' 

Q What does the word carcinoma mddht 
A That Is a handle that indicates a certain 
thing that Indicates one thing to one person and another thing 


to another person. 



In medical science does not cartinoma mean a 


type of cancer?' 


A Yes, but carcinoma in situ does not. Therefore* 


is misnamed. 




Carcinoma means a type cancer? 


Yes. 


In situ means what? 

« 

Carcinoma in situ is an error in nomenclature 
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I’* ?*;*# 


: ' -er- 


-•*••• V • • . 


What does in situ mean. Doctor? 


In one place. 


In one place? 


Yea. 


Q And the carcinoma itself means cancer? 


It means cancer. 


As I understand it, it is your opinion that 


carcinoma in situ, then, is not a cancer? 


Is not a cancer. 


Q Has there been a correlation, to your knowledge. 


of carcinoma in 3itu with respect to smoking, that is to say. 


the more that one smokes the more carcinoma iii- situ is found? 


HR. BRADFORD: X object to that. It is 


Immaterial, 


MR. HASTINGS: I thin’ it turns on his 


qualifications. 


THE COURT: He can answer it. 


In your experience is there any relationship 


\etween carcinoma in situ and smoking? 


THE WITNESS: No. 






In my opinion, carcinoma in situ occurs in 


X/ ' 

^^flansnatory diseases as well as in smoking and it is not 
l^due to cancer at all. It la dua to a different kind of thing 


:-Wm~ 


numerous p laces in the lung at the same 
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tlma. This is not cancer* 

BY MR. HAS TIROSI 

Q Bo you recognize Dr. Auerbach as a reputable 
pathologist—- 

>§. • THE COURT: I have already ruled that out. 

“ v r 

- Forget about it. The doctors are not going to run down 
anybody. It is Just like saying do you like your brother 
lawyers. 

MR. HASTINGS* Your Honor, may I- 

THE COURT: I say no. Bo not talk about it. 

I have ruled on it several times and I expect you to obey 
the ruling of the Court. 

' --v 

If you want to ask him if he disagrees with 
Dr. Jones or Auerbach or Bomebody on the cause of cancer, 
if he has any knowledge of their opinions, you can ask him 
that. 

BY MR. HASTINGS: 

<1 Answer the Court’s question. 

A Every man does not agree with everything that 

^^.sald by another fellow. You have difference of opinion. 

~ Isfc 

may have differences of opinion with our wife and children 
to have differences of action. 

'xV/'L- ... • 

1 must admit that certain things he says I 


.... ' will agree with and certain things he says I will disagree 
I with. You cannot find any tw o doctors agreeing with- 
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everything that Is said* 


Q Are you talking about your wife or Dr. 


Auerbachf 


A Both. 

Q May I take It that you would disagree with Dr. 


Auerbach? 


A In certain aspects, yes. 

Q Would It be fair to say he has done the 


largest study of this type? 


MR. BRADFORD: One minute. 


THE COURT: Sustained. 


BY MR. HASTINGS: 


Q Have you personally ever done'any work In this 
the correlation of smoking with pathological slides? 

A Not s jLdes I made myself, but slides I saw 
others make. 

Q I am talking about you. 

A No, and neither did Auerbach make the slides. 


.The technician made the slides. He didn’t dissect the tissue 
did. 

So, Auerbaoh hasn't done the complete work 


.himself. 




were 


Remember this: He only examined slides that 


M NAT 00007159 
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He then described what he saw 







> 


^ Did he correlate then with smoking cigarettes? 
A He didn't. He couldn't. He couldn't cor- 

> 

/ relate with the dead man's lungs and smoking history and 
he can't tell looking at the lungs whether the lung cane 
from a smoker or non-smoker. 

Q There Is no correlation made, then? 

A Not by Auerbach himself, no. 

Q He never published any such paper that you 


know of? 


MR, BRADFORD: Vie are going far afield. 

HR. HASTINGS: Ke is now making statements, 

your Honor— 


THE COURT: Well, that Is hearsay. Diat is 
exactly whs* he said Averbach published, or at least based 
-his statements upon the correlation of others. 

BY MR. HASTINGS: 

Q Doctor, could you tell us how you disagree 
th Auerbach? 

MR. BRADFORD: Just a minute. 

THE COURT: That Is going too far. We are 
getting into argument, 

t ha docto r, to rm k e lua peec h on — 




http://legacyJibrary.ucsf.ea^i^phhlpaO0i^M!Wv.industrydocuments. ucsf.edu/docs/gnxl0001 


MNAT 00007160 





*018 



the relation of lung cancer in smoking. If he Is like the 
average doctor he will probably make a speech. But 1 don't 
\-v think that Is fair and proper. What he says Is only one 
Oman's opinion. 

BY MR. HASTINGS I 





Q Doctor, I want to ask you If you recall my 
asking you this Question and you giving this answer: 

' Q Have you examined the human 
lung in any sort of study, such as this for 
the correlation of smoking history with the 
human lung? , j 

' *^V 

"A Ho. I have not examined'the human 
lungs in an attempt to correlate smoking 
habits with human lungs.’ 

Is that correct? 

A That's correct. 


- ••• 


iV- ■■'if 

V 



MR. BRADFORD: Your Honor, that is not-— 

MR. HASTINGS: It Is because he just stated he 
made such a study. 

MR. BRADFORD: That is not a fair statement 
the witness* testimony. 

THE COURT: He did not say anything of the 

sort. 


MNAT 00007161 
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BY MR. HAS TIROS! 


G 




V "> 

if - '•. _ p ' ; 






Q Doctor, Is It true that minora who work In 
radio-active mines get a—there is a high Incidence of canceJ 


r of the lung of miners who work in radio-active mines? 


'■■IT 





3HE CCXJRTx Ask him if he knows anything 
about miners that work in radio-active mines. 

BY MR. HASTINGSx 

Q / Doctor, I believe you stated you did not know 
the cause of lung cancer; Is that right? 

A Right. 

Q Is It not a fact we do know some of the causes 

' C V , : j 

for example, miners who work in radio-active mines do develop! 
lung cancer? 

You are asking me if I know it? 

Yes. 

Prom my own experience or from the records? 
Proa whatever your medical knowledge tells you 
calling upon your medical knowledge. Is that true or not 

tii' 

Jtrue? 

MR. ERAlFORDx Just a minute. Counsel kept 
to the question of his own knowledge and not what he read. 
THE COURTx I will sustain the objection. 

Have you had any experience with miners? 

THE WITNESS! N o. _ 


A 

Q 

A 

Q 
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MR. HASTINGS* Does he have general medical 
knowledge about it la my question. 

THE COURTt That would be hearsay. I do not 
^ think there is an issue in this case about miners. 

*''■ MR. HASTINGS> There is an issue about whether! 

the causes of cancer of the lung is known, 

THE CCORTr Ask him about specifics. 

BY MR. HASTINGS! 

Q Is it not known that one of the causes of 
cancer of the lung is that the very same squamous cell 
carcinoma is found in miners working with radio-active dust 
pitch blend? 

t 

MR. EHADEORIh I object to that because the 
only knowledge the doctor would have would be reading some¬ 
body else’s work. 

THE COURT! He means is that an accepted 
^premise in the medical profession. 

I THE WIlNESSt It is accepted that certain 

x 

i ikS ^hiers in certain radio-active mines that have been rained for 
|long time, sometimes for gold, sometimes for lead and 

f. “ • 

lometimeo for other items and now being rained for pitch blendj| 
Lch is radio-active uranium, they have noted a large 
^incidence of cancer of the lung in the men working in these 

;-bee n - pro ven-t o b e so. - 
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It la not proven these men—unless we are 
permitted to liken experimental laboratory work on animals* 
and Z understand I cannot ao testify at this trial— 

THH COURTt .'e will have to adjourn for lunch. 
KB. HASTINQS* May I finish one Question 
and then I will stop on this particular topic? 

THE COURT: Oo ahead. 

BY MR. HASTINGS * 

Q As I understand it* Doctor* It is your testi¬ 
mony that even though the miners get this it may not 
necessarily be due to the Inhalation of the mining dust but 

' C< ^ i * 

due to some other factor completely remote? ' 

A ‘Eoey may have contracted and' absorbed It 
through the skin. It may have entered the intestinal tract 
and got cancer of the lung from something they have eaten. 
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We have not proven this in human lungs. 
We say that with animals thus and so. 


We cannot say this. We know that certain cases of 

^miners In certain mines have developed, disproportionate 

% . 

to the large Incidence of cancer of the lung, cancer. 

We also know that soma persons working In different 
trades have the same thing. It may be absorbed from 


the skin. 


We cannot say It is due to something we 


inhale. 1 mean to emphasize this because we have done 
other experiments when we feed certain medications that 
act on the prostate or bladder. These things going 
through the stomach may be a cause of cancer of the 

lung, things going through the skin may be a cause of 

i 

cancer of the lung. Basically, we don't know what 


causes it. 


THE COURT: Some things in certain 


industries are suspect, but the ex^ct. detail you do not 


know? 




but? 


THE WITNESS: That's correct, Judge. 
THE COURT: la that what you want to 


MR. HASTINGS: I wanted to ask what the 


incidence was to his knowledge and if he knows of people! 
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who are In these mines where the dust is. 

THE WITNESS* I don't know exactly. 

Q (By Hr. Bastings) Doctor, could you give 
- ,tti your best estimate as to what the percentage that 
lo develop it is? 

A I think the radioactive mines the 
percentage shows something like 70 per cent get it. I 
am not sure but that is my recollection. 

MR. HASTINGS: Thank you. 

MR. BRADFORD: Are you through with him? 

MR. HASTINGS: Ho, I am not. 

THE COURT: Be back at 1:310- 

*■. 'a \ 

(Thereupon the trial adjourned 

j-; 

until 1:30 o'clock p.m. of 
the same day.) 


i-"-’ 


• tii - 


it-'”!’.-.*..-; . 

| £ 
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Federal Courthouse* 
Hiani, Florida# 
Tuesday* 1*45 P.n.# 
November 24* 1964. 


AFTSRH00H SESSION 


Thareuponr- . 

(The Jury entered the courtroom, 
and the following proceedInga were 
had:) 

THE COVSIT* Proceed* 

Thereupon— ^ cy , 

DH. H. JAY FLIPSE# 

rssuscd the stand and, having been previously duly sworn* 
was exaiaincd and testified further* as follows* 

CROSS EXAMINATION (CONTINUED) 

Iff HR. HASTINGS l 

(l. Sir* you personally have not done any 
experiments* any canoe.** of the lung experiments* or 
|lished any papers on lung cancer* have you? 

A. Ho. 

... Q. Doctor, Is it true that when a person, if 
rre is a suspicion of cancer of the lung* put it that 
way*,, there Is dually a rather careful history taken of 
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the habits of smoking* isn't that sot 

A. It depends on who takes the history* 

Q» What I am speaking about is the hospitals 
iHat you are connected with, either with privileges or 

. 4 ' 

as a member of the staff or as chief consultant. Isn't 
it the rule in those hcspltalB in cases of suspected lung 
cancer, that a close examination is made of the patient's 
habits, to determine his smoking habits? 

A- tfhat page is this on? 

THS COURT: It's not a page* Ha is Just 
asking you the question* ‘ '••y .. 


hospitals? 


Is that the practioe and procedure in those 


THS£ VfTTHESS: It was in certain hospitals 


by certain interns and under the egis of certain directories. 

Certain interns take a more careful history than others. The 
-;o -. re¬ 
dactor in crarge is sometimes interested in cancer of the 

lung, sometimes not. 

If he finds a case of cancer of the lung, 
^sumed to be cancer of the lung, we ciay take a supple- 
omatal history, giving data as to what they smoked and how 
: ^dB^hg,. but we don't inquire as to the brand smoked, if they 
.'^^^F^smoked half a dozen different brands or what number. 
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BY MR. HASTINGS t 

Q, But you do take a smoking history? 

A. We take a smoking history, an aloohol history 

*. • ' 

and other-habits history, routinely. We take a habit 

i * » 

history. 

Q, And a rather careful history is taken# is 

it nott 

A. It depends on what you mean by rather careful. 
That is relatively speaking# of course. V?e ask them if they 
smoke. 


’Yes. 1 



n Hcw much?" / 

tt So caich." 

Ve don't aak them how long they smok^. We 
ask them how rnuoh they drink and hew they sleep. Thair 
habits are questioned. And what work they do. 

. •• -V 

This is obtained in a case where a case can 
be amplified wi*en we suspect certain diseases. Silicosis# 
.j^ ^ lnstance-"we ask if they ever did coal mining. And 
^these cases would be more carefully questioned on certain 
topics. So we cannot say definitely we would question 
In exactly or not exactly or rather carefully. It depends 


on what you mean by rather carefully. 
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Q, Veil, Doctor, In asking that question, X 
an referring new to page 309 and 310. X will ask you 
whether or not you were asked the last time» 

*0, There you said a rather careful 
history. 

"A. Yes, sir; a rather careful history 
Is usually taken." 

That Is correct, is it not, sir? 

A. It depends on one , s definition of rather 



careful. j 

ft, You used those woids, did you not, Doctor, 
and X used those words at that time? In the last case 
did you answer that you did take it— 

A. What page is that on? 

Q, Page 610, Line 16. 

A. Od Line 16? 

CL Yes. 

My question was t 

"ft. There you said a rather careful history, 
*A. Yea, sirj a rather careful history is 
usually taken." 

A* X did so testify. 

ft. Sir, you wouldn 1 1 deny, would you, that aore__ 
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smcflcera die with cancer of the lung than nonsmokera? 

MR* BRADFORDx Just one minute. I submit 
he Is going into a statistical record of death whloh was 
tyat gone Into before. This was not brought out on direct 

t 

examination. 

MR. HASTINGS * I am not talking about any 

particular statistic. I am asking•- 

/ 

TIiS COURT: That is on statistics and the 
doctor's own experience. 


TIIS WITNESS* More people die than onoke, 
but more people die from cancer of the lung than nonsraokers. 
m MR. HASTINGSt 

q, Wouldn't it also be true that a small amount 
of a drug can have an effect on the enzymatic system within 


a cell? 


a cell. 



A. What drug? 

Q, We are talking about the enzyme systems within 

THE COURT* He wants to knew what you are 


King about. 

gfev-*., . 

BT MR. HASTINGSt 

q. I am talking about any drug. A small amount 
a drug may have an effect on any enzyme system? 
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A. "Any kind of drug" Is a rather broad tern, 
and Z am sure that you can find some drugs that have had 
some Influence on the enzymes or enzyme systems. 

•Vj;* r ' 

' Parathion, for Instance. The enzymatio 

4 ' 

system is disturbed by parathlon and oalathlon, too. 

But X say, any drug Is covering a rather 
broad aspect of the drug affect on the human body. 

Q. Let •a take a drug such as arsenic. Isn't 
It a fact that they are pharmacologically active in very 
lew dosages? 



HR, SIADFORD i Just one minute .-V I did not 
aBk this witness a single question on arsenic.- It hasn't 
been mentioned up to this tlice. 

THE COURT* I think so, too. 

MR. HASTINGS: I am on cross-examination. 

THE COURT* If you want to make him your 
witness on arsenic, all right. 

Ks didn't say that no drug would have an 
e££eot, He said some would and some would not. 

Ik. HASTINGS* 

Q. Would you agree, Doctor, that the substances 
obacco contribute to the Irritation of mucous membranes? 
A. In certain cases they do. Certain people have 
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an allergy to certain things, and smoking may contribute to 
allergy, in asmatics, especially* 

q» Doctor, X wonder if you would recall on page 
;834, when X asked that question before, you did not qualify 
it "with allergy*" 

X believe the question X asked was t Do the 
substances In tobacco smoke contribute to irritation of the 


mucous membranes. 

And your answer wast 
"A. Yes, I think so." 

A. Of course, it depends on whether you are 

* <‘v 

•-» 1 

excerpting a certain statement instead of excerpting a 
background. 

What is the page, pleasef 
q. Page 835* 

A- "'ou will have to give the background of 
the disease in question in order to be clearer, 

q. The question was i Do the substances in 
:tobacco smoke contribute to the irritation of the mucous 


; membranes? Your answer was- 


' ■ 

MiiH- . .. 


A* What page? 

q. Page 835* Line 20 to 22. 

A. 835 , Line 20 to Line 22, I answered* "Yes, 
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1 think so." 




I do in certain cases, certainly* 

Q, But you didn't say "certain cases." You 
; only aaid you thought so at that time, did you not? 

V 

A. That's Khat X said* 

Q. Doctor, in bronchoscopy studies where you 
look down into the lung with a tube, you don't do that now, 

* I 

/ 

do youf 

A. No, you don't look dewn in the lung either* 
Q. I beg your pardon? 

A. You don't look into the lung. 

Q. You look at the bronchus and the 1 trachea? 

A. Yes* 

<4. You refer your work to Dr. Daughtry? 

i 

A. Sometimes; arid sometljces to others. 

Q. Doctor, when you have your own patients 
with bronchial disorders, do you feel that it contributes 
to their bronchial trouble to take thea off the use of 


tobacco? 




A. SometiEses I do and sometimes I don't* 

Q» But it is responsible In many instances 


•'■fcfSr 


- 

^ijjjOr a eough, do you feel? 
[Rf' A. Yes, I do* 


MNAT 00007174 


http://legacy.library.ucsf.eaifl/tid/phhlpaO0i^M!Wv.industrydocuments.ucsf.edu/docs/gnxl0001 





11052 


c. 


ji; 


■ 4 . * 

V • -v 







q. You stopped smoking yourself, did you not. 

Doctort 

a. i did. 

q. Doctor, did I understand you to say that 
‘ you feel that the place of residence, whether the person 
is in a rural area or in a city, is a predisposing cause 
toward the development of a lung cancert 
A. I think so. 

q. Did I also understand you to say that you 
feel that the sex of the individual, whether male or female 
is a predisposing cause of cancert 

*~V . 

A. Yes. 

q, Could you tell whether or not smoking is a 
predisposing cause of cancert 

A. No, I can't tell you that. 

Q. Would you say that you are convinced that 
Smoking is not a predisposing causet 

A. No, I can't say that either. Nobody knows, 
q. Would you nay that smoking is not a pre- 
sposing causet 

A. No, I can't say that either. Nobody knows, 
q. Would you say. Doctor, that there has been 
[? an increase In the cancer rate or that there has been an 
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alarming increase in cancer of the lung in the past few 
decadesf 

A. Yes. By speaking of the accrued death 
rates there has been. When we speak of accrued death 

■ s i 

rates, we mean numerically; more people die than died 


before. 

Q. Would it be true that when you are in 
contact with something that causes a disease or if it 
does cause a disease, assuming it does, the chances are 
that if it does cause a disease, if you are in contact 

with it you are more likely to develop it than people 

' .. : ■ 

who are not in contact with it? " J ' 

^or Instance, you mentioned tuberculosis 
aB one of the things you had experience with. Isn't it 
true that anybody exposed to tuberculosis la more likely 



to get it than people who are not exposed? 
ijv A A. Right. 

Q. But not everyone, however, that is exposed 

tOvtuberculosis is going to get it? 

.... 

A. They don't get clinical tuberculosis but 
jtjhey have a positive tuberculin, and we can recognize 
w*j|it they have by skin tests • 

Q. In other words, they have not already 
developed clinical tuberculosis? __ 
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A. That*3 right* 

Q. Doctor, based upon your knowledge of the 


him qualified* 


MR. BRADFORD: Nor on tars, either. 


MR. HASTINGS: May we ask If hekacwa the 


answer to that? 


witness. 


MR, HIADFORD: If you want to make him your 


THK COURT x I think I know the answer but 


X am certainly not an expert In what Z think; and what I 
know Is not very valuable• 

BY MR. HASTINGS t 

' ■ 

^ Doctor, referring to the cancer of the scrotum 


haas/ar ■ ■ 

ll^ound In the chimney sweeps in England, was that not the 
result of contact with coal tar residue in chimneys? 


103* 


subject. Is it true that the condensate of smoke, cigarette 

.‘‘T^cr 

^ smoke, is similar to coal tars and contains the polycyolio 

hydrocarbons such as three, four benzpyrenef 

MR. BRADFORD t That is not in cross-examination 
of anything X brought out on direct. 

THE C0t!RT: He has not qualified as an expert 
on the analysis of smoke, I don't believe. I haven't heard 


MR. BRADFORD: Just one minute. I object to 




that. That wa3 not gone into on direct. 
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MR. BRADFORDi Just a minute. Does it have 
something to do with another type of disease that we are 
not talking about he ret 

THE CCURTt I will sustain the objection* 

. 4 ‘ 

Let's don't go into heart disease* 


BY MR* HASTINGS « 


Q. Doctor., you have also testified, have you 
not, as an expert on high blood pressure in coronary heart 
disease, have you nott 
A. Yes, Bir. 


MR, HASTINGS i That is ali. J 

* 

REDIRECT EXAMINATION 

BY MR. BRADFORD l 

Q. Counsel asked you if you testified frequently 
for the defendant. I will ask you, sir, if you included in 
those cases the times you have been appointed in the court 
as the oourt-appointee to examine people who are in 




I have oftentimes been appointed by the 
and have testified for the court. 

Q. Yes, sir. 

And counsel asked you if you testified in 
;*'TB cases and diabetes cases, heart and high-blood pressure. 


*■: r&i. 
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Are they within the field of Internal medicine where you 
confine your practicef 

* 

A. Tea, sir. 


% Q, Counsel asked you If you can't get TB In 
a person who Is exposed to TB. 1 understood your answer 
was that a person would only get TB If they are exposed 


r'Sfcyi >-, 


to the bacilli; is that correct, sir? 

/ 

A. Exposed, yes, sir. 


Q, Is It true that people get cancer without 


being exposed to smoking? 

A* Yes, sir. 


MR, BRADFORDx No further questions. 
THE COURTi All right. 

(Witness excused) 


1 I :■ 
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MR, BRADFORD* Your Honor, we have been over 
this deposition of Dr, Burford and I think there are a 
couple of modifications. 

We have gone through and struck out certain 
things that are not admissible in accordance with your 


Honor's rulings. 


Mr. Hastings, 


We have not had a chance to discuss this with 


*XHE COURT: Do you want a short recess to 




get together with Mr. Hastings? 

MR. BRADFORD* It would be easier if we 
handled it out of the presence of the Jury. "\, 

THE COURT* We will.take a short recess. 

m 

(Thereupon, a short recess wa3 taken 
after which the following proceedings 
were had:) 

• . MR. BRADFORD: Your Honor, due to the fact 


this case was carried over a week by circun 3 tanoes that the 
Court could not control and we could not control, we had a 
^Bjtness scheduled to be here last week and he postponed 
Operations and got the hospital ready and the blood ready and 
ti^a patients ready and everything and he said he could not 


g jet here this week. He is not amenable to a subpoena. He 
:ould be here next week. 
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